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Response to Ministerial Statement on S106 Obligations for Small Scale Development 

 
1. Purpose of the Report 
 
1.1 Seek Approval from Members for the adoption of the threshold of 5 dwellings or less 

and Interim Planning Advice Note for use in the Development Management process 
pending the outcome of a legal challenge against changes to the Ministerial Statement 
of 28 November 2014; and 

 
1.2 Seek approval to commence preparation on a revised Housing Supplementary 

Planning Document if the legal challenge is unsuccessful. 
 
 
2. Introduction 
 
2.1 Members will be aware that consultation took place in spring 2014 on proposals by the 

Department for Communities and Local Government to introduce a threshold of 10 or 
more dwellings where contributions for affordable housing and other planning 
obligations could be sought. The National Park Authority, a large number of local 
authorities and National Parks England submitted strong objections to the proposals 
due to the impact it would have on the delivery of affordable housing.  

 
2.2 On the 28 November the Government published new national planning policy guidance 

which specified that planning obligations should not be sought from small scale and 
self-build development. The Written Statement made by the Minister of State for 
Housing and Planning (Brandon Lewis) which accompanied the changes stated that 
the measures were being introduced “to support small scale developers and help hard-
working people get the home they want by reducing disproportionate burdens on 
developer contributions”. This was subsequently followed by changes to the National 
Policy Guidance. The main changes to the guidance are set out below: 

 
• Contributions should not be sought from development of 10 units or less and 

which have a maximum combined gross floorspace of no more than 1000sqm 
• In designated rural areas, which includes National Parks local planning authorities 

may choose to apply a lower threshold of 5 units or less. No affordable housing or 
tariff-style contributions should then be sought from these developments.  

• If the lower 5 unit or less threshold is applied, affordable housing and tariff style 
contributions should be sought from developments of between 6 and 10 units in 
the form of cash payments which are commuted until after completion of units 
within the development.  

• These changes in national policy will not apply to rural exception sites which, 
subject to the local area demonstrating sufficient need, remain available to support 
the delivery of affordable homes for local people.  

 
2.3 This report sets out the likely implications of this change to National Policy for the North 

York Moors National Park and the Authority’s proposed response. 
  

 



3. Background 
 
3.1 Core Policy J supports open market housing provision in the settlements of Helmsley, 

Ampleforth, Easington, Guisborough, Scalby, Sleights, Thornton le Dale, West and 
East Ayton. On larger sites more than 0.1 hectares in size or 2 or more units Core 
Policy J required that at least 50% of the resulting units must be affordable, although 
this may be varied in light of the viability of the development. This policy was given an 
interim status of three years by the Planning Inspector to allow for the completion of a 
general affordable housing viability assessment to be carried out for the National 
Park area. Viability assessments were carried out in 2009 and 2011, which 
concluded that a target of 40% affordable housing was appropriate given the current 
economic conditions. Work began on the drafting of a Housing Development Plan 
Document to address this issue, however very few open market housing schemes 
were received by the Authority during this period and each one required an 
independent viability assessment. As the focus of new development was Helmsley 
and the affordable housing provision requirement will be addressed specifically in the 
Helmsley Plan, the Planning Committee made the decision in June 2013 to stop work 
on the Housing DPD and assess each case through an independent viability 
appraisal on a case by case basis up to a maximum threshold of 40%.  

 
3.2 Since November 2008 only 3 applications have been received outside of Helmsley 

which triggered the requirement for affordable housing under Core Policy J. The first 
two applications were for conversion schemes and the District Valuer concluded that 
in both cases the provision of affordable housing was not viable. In late 2013 a 
further application was considered for a 5 unit scheme in Sleights where an off-site 
contribution of £25,000 was assessed as viable. Although there have been very few 
applications received this is largely due to the timing of the Core Strategy, which 
coincided with the downturn in the economy and restrictions in lending.  

 
4. Implication for the National Park 
 
4.1 Since the publication of the Minister’s Written Statement Officers have had pre-

application discussions with developers in relation to 4 separate proposals which 
under Core Policy J would require the provision of 7 affordable dwellings in addition 
to significant commuted sums for the provision of off-site affordable housing. If the 
Authority were to adopt the new guidance as policy this would mean that these 7 
units would effectively be lost. In addition the Authority would have to waive the 
requirement to provide £25,000 contribution for the development already approved in 
Sleights. 

 
5.  Status of the Written Statement 
 
5.1 The information contained in the Minister’s Written Statement has been added to the 

National Planning Policy Guidance and therefore is considered to be a material 
planning consideration. The North York Moors National Park’s Core Strategy and 
Development Policies document was adopted in 2008 and although prior to the 
introduction of the NPPF is considered to be largely consistent in terms of policies. 
Therefore consideration needs to be made as to whether the new guidance 
essentially outweighs the provisions of the adopted Development Plan.  

 
5.2 The Written Statement has been met with frustration from a number of rural 

authorities due to the impact this will have on their ability to deliver much needed 
affordable housing for local people. Officials at the Department for Local Government 
have made it clear that the new guidance is considered to be policy which has 
equivalent status to the NPPF. However there is some uncertainty as to whether 
information set out in the National Planning Policy Guidance can actually be 
considered as having the same status as policy. Legal advice received by 

 



neighbouring authorities and national organisations concludes that although the 
guidance is a material planning consideration it should not “trump” policies in up to 
date development plans. This is of particular concern to Authorities who have 
recently adopted Local Plans, which have been subject to public examination and in 
accordance with Strategic Environmental Assessment and the Habitats Regulations. 

 
5.3  A joint application by West Berkshire Council and Reading Borough Council has 

been made to the High Court for judicial review of the Secretary of State’s written 
statement which seeks it to be quashed. The High Court appeal sets out the following 
reasons for the challenge:- 

 
• Failure to consult properly 
• Contrary to the requirements of the SEA Directive 
• Distorts competition through provision of state aid 
• Irrational and does not consider implications for affordable housing delivery 
• Not based on evidence 
• Contrary to the plan led planning system 
 
This claim for Judicial Review was lodged on the 8th January and it is likely to be 
several weeks until the case is heard.  
 

6.  Authority’s Proposed Course of Action 
 

6.1 Although it is the intent of the Government for the content of the Minister’s Written 
Statement to become National Planning Policy it is unclear whether this has any legal 
grounds. The outcome of the judicial review may take several months and in the 
meantime applicants are seeking clarification on the approach the Authority will take. 
For this reason Officers feel that it is appropriate to adopt the lower threshold of 5 
units on an interim basis until a decision is reached on the legal challenge. A short 
advice note has been prepared which will replace the current advice set out in 
section 5 of the adopted housing supplementary planning document and is appended 
to this report.  
 

6.2 Should the Judicial Review prove unsuccessful the Authority has two options, it can 
either selectively review the Core Strategy and Development Policies Document to 
bring Core Policy J in line with the national policy changes or it could set out a formal 
approach to how proposals will be dealt with through the Development Management 
process. Officers consider that the most expedient option will be to continue to use 
the interim advice note but begin preparation on a revised Housing Supplementary 
Planning Document. 

 
7. Financial and Staffing Implications 
 
7.1 The proposals will have a negative impact in the Authority’s ability to seek S106 

contributions from small scale developments and the ability to support affordable 
housing delivery in the Park.  

 
8. Contribution to National Park Management Plan’ 
 
8.1 The change to National Planning Policy Guidance undermines the Management 

Plan’s aim to provide more affordable homes to meet local needs. 
 
 
 
 
 

 



9. Legal Implications 
 
9.1 As set out in the report the legal status of the proposals set out in the Ministerial 

Statement is currently being challenged through the courts. The interim decision is 
considered to recognise and reasonably address the reality of the current policy 
position, the timeframe of the on-going legal challenge and the significance of the 
decision on Judicial Review. The interim advice note will only have the status of 
informal guidance which will provide clarity on how applications will be dealt with in 
order to comply with the requirements of the Ministerial Statement. In order for the 
policy to become a material planning consideration it is considered necessary to set 
out the new approach in a revised Housing Supplementary Planning Document.  

 
10. Recommendation 
 
10.1 That: 
 

a) Members adopt the guidance at Appendix 1 of this report as interim guidance to 
replace Section 5 of the Housing Supplementary Planning Document pending the 
outcome of the Judicial Review. 

 
b) Should Judicial Review prove unsuccessful Members are asked to approve the 

continued use of the advice note and agree the preparation of a revised Housing 
Supplementary Planning Document.  

 
 
 

 



Appendix 1 
 

Interim Planning Advice Note- February 2015 
 

Purpose of the Advice Note 
 
On the 28 November 2014 the Minister of State for Housing and Planning issued a 
Ministerial Statement on Section 106 obligations imposed on small scale developers, custom 
and self-builders. The statement was followed by a change to the National Planning Policy 
Guidance which set out guidance in relation to where contributions for affordable housing 
and tariff style planning obligations should not be sought from small scale and self-build 
development. The National Planning Policy Guidance is a material planning consideration 
nevertheless the Government have made it clear that it is the intention of this addition to 
guidance to be National Policy. There has been a legal challenge to the change in policy and 
therefore the status of the policy remains unclear, however in the interim the National Park 
Authority will support development proposals in line with the new National Planning Policy 
Guidance. This advice replaces that set out in Section 5 of the Housing Supplementary 
Planning Document, which was adopted in April 2010 and therefore should be read in 
context with the rest of the document.  
 
Location of New Open Market Housing Development 
 
Under Core Policy J of the adopted Core Strategy and Development Policies Document 
proposals for open market development are supported in the main built up areas of 
Helmsley1, Ampleforth, Scalby, Sleights, Thornton le Dale, West and East Ayton and 
Guisborough which fall within the Park boundary and the village of Easington.  Open market 
housing will not be supported in smaller villages where the Authority’s policy is to use the 
limited opportunities for development for local needs. 
 
Requirement for Affordable Housing 
 
In the settlements of Helmsley, Ampleforth, Scalby, Sleights, Thornton le Dale, West and 
East Ayton and Guisborough which fall within the Park boundary and the village of Easington 
the following approach will be taken:- 
 

• Where proposals are for 5 dwellings or less, or which have a maximum combined 
gross floor space of 1000sqm, there is no requirement for affordable housing 
provision. 

• Where proposals are for between 6 and 10 units (inclusive) off site contributions for 
affordable housing will be sought. 

• Where proposals are for 11 dwellings or more on site affordable housing provision will 
be sought. 

 
All the above requirements will be dependent on the outcome of a viability assessment 
based on the scheme as a whole up to a target of 40%2. This approach applies to both new 
development and conversions. 
 
Applicants will be expected to submit the information required to undertake a viability 
assessment using the Homes and Communities Agency’s viability tool which can be found at  
 
https://www.gov.uk/government/collections/development-appraisal-tool  
 

1 Once the Helmsley Plan is adopted proposals in the Town will need to accord with the policies within this 
plan. 
2 The 40% threshold is the level recommended in the DVS Viability Assessments for development in the 
National Park carried out in 2009 and 2011. 

                                                           

https://www.gov.uk/government/collections/development-appraisal-tool


Where an independent viability assessment is required the costs will be met by the applicant. 
If the viability assessment demonstrates there are genuine difficulties with financial viability 
the Authority will discuss with the applicant the best way forward. This may include 
discussions with the Homes and Communities Agency on whether there are any 
opportunities for grant funding to help fund the viability of the scheme to provide additional 
affordable homes.  
 
Where proposals result in a fraction of units the target will be rounded down to the nearest 
number and a contribution will be sought from the developer in lieu of the remaining fraction. 
For example where a proposal is for 14 homes a 40% requirement equates to 5.6 homes and 
therefore 5 affordable homes would be sought offsite with the remaining 0.6 of the value of 
the transfer value of similar units provided on site.  
 
In order to avoid site areas being sub-divided to avoid the provision of affordable housing the 
above approach will be considered on the basis of the composite or naturally defined land 
area regardless of ownership.  
 
Type of Affordable Housing to be Provided  
 
The Authority will consult the local housing authority and the Rural Housing Enabler 
regarding the size and type of affordable housing need that has been identified for the area. 
This information will come from the most recent available Housing Needs Survey. The 
Authority will consider a range of types of affordable housing, including social rent, affordable 
rent, shared ownership and discount for sale.  Whatever form of affordable housing is 
chosen, the proposed units should clearly meet the need that has been identified in terms of 
tenure, size of dwellings and affordability. 
 
The affordable housing should be provided to a high quality of design and should meet the 
standards of the Homes and Communities Agency. It should be an integral part of the 
proposed development and should be similar to the open market housing in scale and 
appearance. Applicants should clearly show on a site layout plan which units will be 
affordable.  
 
For new build schemes, the proposed site density should be appropriate for the specific 
location, bearing in mind the form of the surrounding built up area and existing open spaces 
within the settlement. Proposals which appear to avoid or reduce the requirement to provide 
affordable housing by including fewer dwellings than appropriate will not be supported.  
 
In the majority of cases the affordable housing will be provided as part of the proposed 
development and this is the Authority’s preferred approach. Occasionally there may be 
circumstances where this is not practicable and the Authority will consider accepting the 
same number of affordable dwellings on another site. The housing must still clearly meet the 
identified needs of local people. Only in exceptional circumstances will a commuted sum be 
accepted in lieu of the required affordable housing. The Authority will normally aim to use 
commuted sums to deliver or improve another affordable housing scheme, preferably in the 
same part of the National Park.  
 
Working in Partnership with a Registered Provider 
 
In most cases the completed affordable units will be transferred to a local Registered 
Provider and the Authority will liaise with the relevant local housing authority and the 
applicant at an early stage regarding a suitable partner Registered Provider. 
 
Agreement must be reached with the Registered Provider regarding the specification of the 
affordable dwellings. The Authority will expect the applicants to agree the most up to date 
transfer value price set by the Local Housing Authority where the scheme is located. The 
affordable dwellings should be completed and handed over to the Registered Provider in a 
timely manner along with the rest of the development.  



Allocation of Affordable Dwellings 
 
All new affordable dwellings will be advertised through North Yorkshire Home Choice, which 
is the way the properties owned by Registered Providers in North Yorkshire are allocated for 
rent or sold for shared ownership. The aim of choice based lettings is to provide people with 
more choice on a home where they want to live and to suit their needs. People who are 
interested in applying for an affordable dwelling must register on North Yorkshire Home 
Choice. Applicants will be given a priority “band” which is dependent on their circumstances. 
Properties are advertised on North Yorkshire Home Choice on a weekly basis and those who 
are registered are able to “bid” for homes(express their wish to be considered for the 
property).  Once the advertising is complete a short list of applicants will be produced based 
on the priority of those in need.  New build properties in the National Park will be restricted to 
people with a local connection to the Parish in which the property is located. In the National 
Park priority will be given to local connection over housing need.  
 
Further information on applying for affordable homes can be found at the link below. 
 
https://www.northyorkshirehomechoice.org.uk/  
 
Procedures for Submitting Applications 
 
An Affordable Housing Proposal form should be included with all applications for open 
market housing developments where there is a requirement for affordable housing to be 
provided. The form is available on the Authority’s website and a copy is attached as 
Appendix E of the Housing Supplementary Planning Document. Full details of the proposed 
affordable housing should be included together with information of the stage that negotiations 
with the Registered Provider partner have reached.  
 
The agreements reached regarding the affordable housing provision will be secured by 
means of a Section 106 legal agreement. As list of the standard Heads of Terms to be 
included in a typical agreement are attached at Appendix F of the Housing Supplementary 
Planning Document.  

https://www.northyorkshirehomechoice.org.uk/

