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Introduction.

It goes without saying that motorists, both everyday and ‘sporting’, have been driv-
ing on public roads since the birth of the motor vehicle. It is  now well over one hun-
dred years since the first ‘reliability trials’ along the rough roads of the day attracted 
pioneer drivers, and manufacturers keen to improve their everyday road vehicles.

The years between the two World Wars brought tremendous  improvements to ordi-
nary roads, with ‘tarmac’ becoming the commonplace road surface, but with a lot of 
roads still without any blacktop. In some rural areas the final push for the tar gangs 
did not happen until the late 1950s and early 1960s, and even in the late 1960s 
there were few drivers who did not, at some time, drive on ‘stone’ or ‘dirt’ roads in 
their everyday business.

As cars and motor cycles have become more sophisticated and specialised over the 
last forty years, most drivers have come to regard ‘rough roads’ as more akin to 
footpaths and bridleways than roads for motors, but a considerable number of en-
thusiasts achieve a great deal of harmless pleasure from exploring our superb un-
classified road network.

Inevitably in the crowded island there is occasionally friction between different types 
of traffic, and between the public and private interests. Of late a lot of time and 
money has  gone into serious legal battles about the status and use of ‘unclassified 
roads’ in England and Wales. We believe that the origins and management of these 
roads, when properly researched, clearly point to their being ... roads.

This  is the first version of LARA’s  report on Unsealed Unclassified Roads, and we 
invite and welcome suggestions for improvement. LARA and its Members are ready 
and willing to work with highway authorities, and I hope that this  positive attitude will 
be reciprocated.

John Richardson, Honorary Chairman of LARA.
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1. LARA members and contacts.

You can find LARA at www.laragb.org and contact us initially at admin@laragb.org

LARA full member organisations.

Amateur Motor Cycle Association.  www.amca.uk.com

Association of Land Rover Clubs Ltd. www.alrc.co.uk

British Motorcyclists Federation (bmf). www.bmf.co.uk

Green Lane Association (GLASS). www.glass-uk.org

Motor Sports Association Ltd. www.msauk.org

Trail Riders Fellowship. www.trf.org.uk

Vintage Motor Cycle Club Ltd. www.vmcc.net

Vintage Sports Car Club. www.vscc.co.uk

LARA associate member organisations.

Association of Classic Trials Clubs (ACTC). www.actc.org.uk

Association of North Western Car Clubs (ANWCC). www.anwcc.org

Association of Northern Car Clubs (ANCC). www.ancc.co.uk

Association of South Eastern Motor Clubs (ASEMC). www.asemc.org.uk

Association of South Western Motor Clubs (ASWMC). www.aswmc.org.uk

Association of West Midland Motor Clubs (AWMMC). www.awmmc.org.uk

British Trials and Rally Drivers Association (BTRDA). www.btrda.com

Federation of British Historic Vehicle Clubs (FBHVC). www.fbhvc.co.uk

The Motor Cycling Club (MCC). www.themotorcyclingclub.org.uk
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2. Background

2.1. Anyone who regularly uses or manages unsealed unclassified public roads 
could probably tell you that they are recorded on each local highway author-
ity’s ‘list of streets’, are sometimes (but less often of late) called ‘green roads’ 
or ‘green lanes’, are at the bottom end of highway authorities’ hierarchy of 
public roads, and are thereby doomed to receive little, if any, regular mainte-
nance. 

2.2. But such a description fails to say whether unsealed unclassified roads, as a 
‘species’ of public road, are conclusively or presumptively carriageways, bri-
dleways, or footpaths.  There is  a considerable degree of polarisation of 
views here. A member of the public wishing to drive a motor vehicle on such 
roads would tend to the view that such roads are (at least) presumptively 
public carriageways; someone opposed to such motor use might tend to the 
view that any unclassified road is no more than a public footpath unless and 
until a higher status is proved in each case.

2.3. That argument has bounced back and forth for thirty years, but the effect of 
s.67 of the Natural Environment and Rural Communities Act 2006 (NERCA 
2006) has been to introduce a further layer of complication. This paper seeks 
to address that uncertainty and clarify just what is known, and might be pre-
sumed, about the humble unsealed unclassified road. And, while it is the un-
sealed variant of the unclassified road that generates most heat, much of 
what is set out here applies equally to minor sealed roads in the countryside, 
many miles of which are now deteriorating steadily back towards an unsealed 
condition.

2.4. This  paper builds on and acknowledges Unclassified County Roads: a study 
into their status. A report by independent consultants, August 2004, commis-
sioned and published by the Trail Riders Fellowship. That report is appended 
to this paper.
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3. What are ‘unclassified roads’?

3.1. ‘Unclassified road’, or its variant ‘unclassified county road’, is not a term of 
legal art.  ‘Classified road’ is  and has been a term of legal art for a consider-
able period, stretching right back in concept, if not application, to the early 
days of the Ministry of Transport in 1919. ‘Unclassified road’ was and is used 
by highway authorities, presumably, in contra-distinction to that which is un-
derstood by a ‘classified road’: that the set of ‘unclassified roads’ is  whatever 
is  left out of a larger group of a certain set of ‘roads’ when one excepts from 
that group all ‘classified roads’. 

3.2. Such a definition by distinction arose in the Agriculture (Improvement of 
Roads) Act 1955 where in s.5(1), “‘unclassified road’ means a road which is a 
maintainable highway but is  neither a trunk road nor a road classified under 
the Ministry of Transport Act, 1919.” 

3.3. The question of what characterises unclassified roads’ becomes in turn a 
question of identifying what are the characteristics  of the larger set of ‘roads’ 
which encompass both ‘unclassified roads’ and ‘classified roads’. 

3.4. No legal consequences directly flow from a road being recorded by a highway 
authority as an ‘unclassified road.’ Nothing obliges any authority to keep a list 
of ‘unclassified roads’ as such. The fact that a route has been identified or re-
ferred to at any point as  an unclassified road is no more than an evidential 
indication of its reputation, whereupon there follows the complicated question 
of what this might indicate.
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4. ‘Road’: its ordinary meaning and judicial discussion.

4.1. According to the Oxford English Dictionary, the word ‘road’ is cognate with 
the verb ‘ride’. Thus its  original meaning seems to be that reflected in the first 
entry in the Oxford English Dictionary: ‘The act of riding on horseback; also a 
spell of riding; a journey on horseback’ (with examples  given from the 9th 
century to the 17th century). The fourth entry is ‘An ordinary line of communi-
cation used by persons  passing between different places usually wide 
enough to admit of the passage of vehicles as  well as of horses or travellers 
on foot’ (with examples given from the 17th century onwards). Thus, the 
modern meaning of ‘road’ seems to ordinarily connotes  a way which is capa-
ble of being used by vehicles. 

4.2. This  common understanding of the meaning of ‘road’ has been recognised 
judicially, in particular, in the context of the extended definitions of ‘road’ in the 
Road Traffic Act 1930, Road Traffic Act 1972 and Road Traffic Act 1988. 

4.3. S.121 Road Traffic Act 1930, s.196(1) Road Traffic 1972 and s.192 Road 
Traffic Act 1988 each defined ‘road’ as ‘any highway and any other road to 
which the public has access, and includes bridges over which a road passes.’

4.4. In Oxford v. Austin [1981] RTR 416, Kilner-Brown J said that the definition in-
volved two questions, “the first question which has to be asked is whether 
there is in fact in the ordinary understanding of the word a road, that is to say, 
whether or not there is a definable way between two points over which vehi-
cles could pass. The second is whether or not the public, or a section of the 
public, has access to that which has the appearance of a definable way.” 
Somewhat oddly, no attention seems to have been paid in that case to the 
words ‘any highway and any other road’ in the definition of ‘road’ under dis-
cussion (s.196(1)). The court was dealing with the question of whether a car 
park was a ‘road’ and, therefore, may have not been focussing on the possi-
bility of non-vehicular highways being ‘roads’ within the definition. However, 
the case is  useful for illustrating what the court naturally interpreted the word 
‘road’ as connoting. 

4.5. In Lang v. Hindhaugh [1986] RTR 271, the court was again examining the 
definition of ‘road’ in s.196(1) RTA 1972 in the context of the offence of driving 
on a ‘road’ while disqualified under s.99 RTA 1972, the defendant having 
driven his motorcycle on a public footpath. Croom-Johnson LJ said ‘I think 
there can be no doubt from the description of the place where the motorcycle 
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was being ridden that the ordinary man in the street looking at it would have 
done what the Crown Court did and said ‘That is not a road’, but it was found 
to be a highway. It was a highway because it was a public footpath ...” and 
then proceeded to determine the appeal by observing that the definition in 
s.196(1) RTA 1972 extended the ordinary meaning of the word ‘road’ to other 
public rights of way which would not ordinarily be understood to be ‘roads.’ 
The important point for this  analysis is not the interpretation of the extended 
definition contained in s.196(1) RTA 1972, but rather the recognition that any 
ordinary man in the street would not regard a footpath etc. as a road.

4.6. Cutter v. Eagle Star Insurance Co. Ltd [1997] 1 WLR 1082 was a similar case 
to Oxford v. Austin, involving the question of whether a car park (or a route in 
a car park) could be a ‘road’. The Court of Appeal expressed themselves in 
language which again contemplated vehicular usage, although as in Oxford v. 
Austin the question of whether the route was available for vehicles was not 
an important point. As with Oxford v. Austin, the case is useful for illustrating 
what the court naturally interpreted the word ‘road’ as connoting, although if 
the point had been in issue, it would have been clear that RTA 1988 in fact 
had an extended definition of ‘road’ which included other highways.

4.7. These cases, Lang v. Hindhaugh in particular, seem to illustrate that the ordi-
nary meaning of ‘road’ connotes a vehicular highway and that it is only by 
means of an extended definition that in the context of the Road Traffic Acts it 
acquires a meaning capable of encompassing other, non-vehicular highways, 
such as footpaths.
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5. ‘Road’ in statute and practice.

5.1. As regards unsealed unclassified roads, the issue here is  simple: does the 
word ‘road’ denote, presume, or suggest that an unsealed unclassified road 
is, ipso facto, a public road for vehicles? This  is not the same question as ‘is 
an unsealed unclassified road a public road for vehicles by virtue of its being 
recorded as an unclassified road?’ That issue is addressed later.

5.2. Most of the Highway Act 1835 stayed in force until supersession and repeal 
by the Highways Act 1959. S.5 remained in force until 1959, and it provides, 
“... that the word ‘Highways’ shall be understood to mean all roads, bridges 
(not being county bridges), carriageways, cartways, horseways, bridleways, 
footways, causeways, churchways, and pavements.”

5.3. In Robinson v. Richmond Borough Council [1955] 1 QB 401, Lord Goddard 
CJ noted that “... the Act distinguishes between roads and footpaths. It says 
that a road can be a highway and that a footpath can be a highway. They are 
not the same things; for one is a road and the other is a footpath.” In the pe-
riod 1835 to 1959, for the purposes of the Highway Act, ‘road’ meant a public 
road for vehicles; ‘highway’ was the generic term (as  it generally was and is) 
for the different species of public right, including bridleways and footways.

5.4. In the Ministry of Transport Act 1919, road classification was  introduced for 
the purposes of allocating advances from the Minister to local authorities for 
the construction of new roads and the improvement or maintenance of exist-
ing roads.  The Act does not define ‘road’, but s.2 in specifying the powers 
and duties  of the Minister, refers to “roads, bridges and ferries and vehicles 
and traffic thereon.” The Act of 1919 was a response to the enormous growth 
in private and commercial motor traffic in the 20th century. 

5.5. In the Roads Improvement Act 1925, Parliament provided “... to make further 
provision for the improvement of roads, including the prescription of building 
lines, and for purposes connected therewith.” S.1 deals with trees, shrubs, 
margins, guardrails, and similar in publicly repairable ‘highways’. In s.2, 
amends the Development and Road Improvement Funds Act 1909, as re-
gards trees, shrubs, margins and building lines along ‘roads’. S.3 deals  with 
the acquisition and exchange of land for building new ‘roads’. S.4(1) deals 
with sight lines on ‘highways’. S.4(8) deals with the improvement of ‘roads’. 
There is  a clear distinction in the Act between highways generally, and roads. 
In s.11, “‘road’ includes any bridge, viaduct, subway, road, ferry and footway.” 
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For the purposes of this  Act a road is  a species of publicly repairable high-
way; highway and road are not synonymous.

5.6. In the Local Government Act 1929, s.29(1), “The council of every county shall 
be the highway authority as respects every road in the county which at the 
appointed day is a main road or which would, apart from this section, at any 
time thereafter have become a main road, and every such road and every 
other road as respects  which a county council become by virtue of this  Part of 
this  Act the highway authority, shall be termed a county road, and all enact-
ments relating to main roads shall as from the appointed day have effect as if 
for references therein to main roads there were substituted references to 
county roads.”

5.7. S.30(1) “... every county council shall be the highway authority as respects 
such parts of the county as is  for the time being comprised in a rural district ... 
Provided that nothing in this section shall affect the functions  of rural district 
councils under the Local Government Act 1894, as respects rights  of way and 
encroachment on roadside wastes ...”

5.8. S.134 “In this Act unless the context otherwise requires ... 'road' means a 
highway repairable by the inhabitants at large, and save as in this Act other-
wise expressly provided includes any bridge so repairable carrying the road.”

5.9. This  Act of 1929 operated to transfer the role and duty of highway authority, in 
rural districts, from the rural district councils to the county councils. That 
transfer of generic highway authority status  was effected by s.30, which 
raises the question, what was the purpose and effect of s.29?

5.10. S.29 operates to retain highway authority status for the county councils for all 
current and future ‘main roads’, in rural and urban districts. As regards all 
other roads, which are transferred from rural district councils by virtue of s.30, 
these will thereafter be known as  ‘county roads’. From the date of com-
mencement, s.29 had a retrospective effect and substituted the term ‘county 
road’ for ‘main road’. 

5.11. The definition of ‘road’ in s.134 presents something of a difficulty in construc-
tion here. Where, as here, a ‘road’ is a publicly repairable highway, does this 

mean that ‘road’ encompasses all species  of highway - to draw from s.5 of 
the Highway Act 1835, “... all roads, bridges (not being county bridges), car-
riageways, cartways, horseways, bridleways, footways, causeways, church-
ways, and pavements.” If this wide range of species of highway are all ‘road’ 
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for the purposes of the 1929 Act, then every footpath, bridleway, causeway, 
etc., in a county is, by virtue of s.29(1), a ‘county road’, and will thereafter be 
known as ‘county roads’. 

5.12. Reading s.29(1) with the definition of ‘road’ in s.134, “unless the context oth-
erwise requires... ‘Road’ means a highway repairable by the inhabitants at 
large”, seems to produce the result that any highway, including a bridleway or 
a footpath, which was transferred by this  part of the Act becomes a county 
road: since the word ‘road’ in “... every other road as respects which a county 
council become by virtue of this  Part of this Act the highway authority, shall be 
termed a county road ...” would seem to include a bridleway or a footpath. 
This  seems to be the most obvious literal interpretation of s.29(1) read with 
s.134.

5.13. However, there is at least a respectable argument this is not how s.29(1) 
should be construed. The definition of ‘road’ in s.134 is  not immutable: s.134 
has an express saving for “unless the context otherwise requires.” Further-
more, it is  not necessarily clear that the definition of ‘road’ is intended to ex-
pand ‘road’ beyond its natural meaning: it may be that all that was intended 
was to limit the meaning of the word ‘road’ only to highways which were 
roads in the ordinary sense of the word and which were highways maintain-
able at public expense (cf. the discussion of the meaning of ‘street’ above by 
reference to Robinson v. Local Board of Barton-Eccles (1883) 8 App Cas 
798). That is  to say, a footpath would not be included because it is not a road; 
also, a road not maintainable at public expense would not be included be-
cause it is  not maintainable at public expense. In favour of this interpretation 
is  that were s.29(1) intended to include all highways maintainable at public 
expense which were transferred, it would be rather more natural to expect 
that the draughtsman would simply have used the word ‘highway’ to achieve 
that result. Contrast especially s.30 which does use the word ‘highway’. In 
s.29(1), it is  not unnatural to suppose that the draughtsman was thinking of 
‘roads’ in the ordinary sense. 

5.14. Further, the 1929 Act, unlike the 1835 Act, does not define ‘highway’, and 
states that the definition of ‘road’ in s.134 is subject to the context within the 
Act. Given that s.30 operates to make the county council the highway author-
ity for the purposes of carrying out statutory duties contained within the High-
way Act 1835 (with limited powers to deal with obstructions  and encroach-
ments reserved to the rural districts; and limited powers of improvement re-
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served to the rural parishes) the definition of ‘highway’ for the 1929 Act might 
reasonably be taken to be that in s.5 of the 1835 Act. ‘Road’ therefore, in the 
context of s.29 of the 1929 Act, should be construed as not being ‘any spe-
cies of highway’, but rather as a ‘road for the purposes of s.5 of the 1835 Act, 
which is a publicly repairable highway.’ If this argument is accepted then a 
county road (whether classified or unclassified), by express definition, was 
and is a publicly repairable highway, and by construed definition was and is a 
publicly repairable s.5 Highway Act 1835 road. By s.30, a county council (with 
the reservations to rural district councils) also was the (limited) highway 
authority for non-publicly repairable highways of all types. The best contex-
tual construction of the meaning of ‘county road’ in the 1929 Act is that it is  a 
publicly repairable carriageway highway. But that must immediately be quali-
fied by saying that there were ‘handed over’ in 1929, and again listed in 1959 
and 1980, a relatively small number of surfaced urban paths and stairs  that 
were plainly not vehicular highways.

5.15. In the 1929 handover process, most county authorities made or adopted a 
‘handover map’ of public roads. This was not a statutory requirement, but in 
most counties comprising former rural district highway authorities, these were 
in most cases the first county-wide map made of ‘admitted’ publicly maintain-
able roads, and they formed the basis of non-statutory ‘county road maps’ in 
use at least until the commencement of the Highways Act 1959, or later.  Re-
search indicates that most counties made and updated ‘county road maps’ 
until circa 1974 (the period of major local government reorganisation) when 
there was a shift across to written lists. There was no statutory requirement 
for any form of ‘list of streets’ in rural areas until 1980. These handover maps 
can be significant evidence as to the reputation of a road as a publicly repair-
able road in 1929 (or slightly after) and also some evidence of the status of 
those roads. The mileage of roads  shown in the handover maps can be com-
pared to the mileage in statutory road returns (see below). 

5.16. In the Restriction of Ribbon Development Act 1935, s. 24, ‘road’ means “a 
highway and includes any part of a highway and any proposed road and any 
bridge or tunnel over or through which a highway passes or a proposed road 
is  intended to pass, and “trunk road” shall be construed accordingly.” On the 
face of it, the definition here of ‘road’ is wide enough to encompass all spe-
cies of highway, including bridleways and footpaths. But in s.1(5), “In deter-
mining the standard width to be adopted as respects any road, a highway 
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authority and the Minister shall take into account the requirements  of all 
classes of traffic, including foot passengers and cyclists likely to use the road, 
and shall consider the provision of margins  for the accommodation of ridden 
horses and driven livestock.” Clearly the application of the Act to ‘roads’ pre-
sumes that these are (or will be in the case of ‘proposed roads’) roads for all 
classes of traffic.

5.17. It is useful to consider the purpose of the Restriction of Ribbon Development 
Act 1935. It was simply to regulate built development along roads (in the or-
dinary sense). It was an early form of town and country planning legislation. 
Ribbon development was a direct consequence of the rapid proliferation of 
the private motor car and motor buses in the 1920s and 30s. Before the 
‘common motor age’ residential development was primarily along railway cor-
ridors. Ribbon development affected public motor roads and roads proposed 
to be built - obviously ‘estate roads’, but also bypasses and trunk roads  (e.g. 
The East Lancs Road) which, by 1935, were being planned and built in many 
locations.

5.18. In the Agriculture (Improvement of Roads) Act 1955, under ‘Proposals for im-
provement of roads’, at s.1(1), “The council of any county ... may submit to 
the Minister proposals for effecting an improvement to which this Act applies 
in respect of any unclassified road or unadopted road in the area of the coun-
cil.” S.1(5)&(6) provide that where funding is  applied to unadopted roads, 
these will afterwards become publicly maintainable highways. The purposes 
for which such improvements may be funded are, by s.1(3)(a) “that the road 
is  situated in, or affords access to, a livestock rearing area, and, (b) that the 
improvement would promote the use, or the more efficient use, of land in that 
area for any purpose of agriculture or forestry.”

5.19. In s.5, ‘Interpretation’,

“‘Improvement’, in relation to a road, includes the widening of the road, the 
cutting off of corners of the road, and the provision for the road of a cattle grid 
and of any works required in connection with a cattle grid, and ‘improve’ shall 
be construed accordingly.” 

“‘Unadopted road’ means a road which (whether it is  a highway or not) is  not 
a maintainable highway.”
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“‘Unclassified road’ means a road which is a maintainable highway but is  nei-
ther a trunk road nor a road classified under the Ministry of Transport Act 
1919.”

5.20. It would be difficult rationally to construe the Agriculture (Improvement of 
Roads) Act 1955 as applying to anything other than public carriageway high-
ways and private carriageway roads. A true construction that ‘unclassified 
road’ here means a non-classified county road in a rural district sits comforta-
bly with construing s.29 of the Local Government Act 1929 to deal with car-
riageway highways, while s.30 deals with all highways.
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6. Statutory references to publicly maintainable highways.

6.1. The TRF’s 2004 Report used the term ‘unclassified county road’ (UCR). That 
was a legacy term of jargon, rather than a statutory definition, and was even 
by then increasingly inappropriate as ‘the county’ (in the context of two-tier 
local government) progressively ceased to be the highway authority for many 
places in England and Wales. According to the Department for Communities 
and Local Government there are in England currently 27 county councils  and 
125 single-tier councils, which are all highway authorities. In Wales, the 1974 
local government review merged many of the old counties, and the authorities 
became, and remain, single-tier county-unitary, or county borough-unitary. 
There are 22 such councils and all are highway authorities.

6.2. One consequence of the Local Government Act 1929 was to make county 
councils the highway authority for all publicly repairable highways in rural ar-
eas, and for main roads in urban areas. Previously, county councils  were the 
highway authority for main roads, and district councils were the highway 
authority for other highways. This transfer gave rise to the term ‘county road’ 
(and is detailed in the 2004 Report), and ‘unclassified’ started to be used as a 
descriptive term for roads that were not classified (i.e., initially not Class I, 
Class II, for statutory purposes). 

6.3. In the Agriculture (Improvement of Roads) Act 1955, ‘unclassified road’ is 
used as an express, albeit undefined in the Act, term, serving to define the 
scope of the Act as regards the improvement of some public roads. 

6.4. The Local Government Act 1929 did not operate to transfer general responsi-
bility for urban roads to county councils. That happened much later (see later 
in this paper), and so, at least until 1974, for rural areas, where most such 
roads are found, ‘unclassified county road’ was  a reasonable descriptive term 
for a public highway which was at the bottom end of the roads hierarchy, and 
(generally) not on the definitive map and statement of public rights of way. As 
a description, or as  a term of jargon, ‘unclassified county road’ has over the 
past 10 years steadily been replaced by ‘unclassified road’: much the same, 
but not specific to any particular type of council.

6.5. Is it possible to frame a contemporary and adequate understanding of ‘un-
classified road’? Yes, but this requires a reappraisal of the statutory and non-
statutory systems of road classification. Road classification, in the sense of 
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roads for vehicles (but this is  not uncontroversial – although it seems likely 
that classification was intended to deal only with vehicular routes, this is not 
obvious from the statute) goes back to the Ministry of Transport Act 1919, 
from which came Class I and Class II roads, which have themselves (as a 
rather crude generality) evolved into A roads and B roads. Highway authori-
ties  generally ‘classify’ the other roads  (as  distinct from public rights of way) 
for which they are responsible as, e.g., C roads, D roads, et seq., with most 
authorities (but not all) using the term ‘unclassified’, and some also using a 
term that denotes ‘unsealed’, typically a ‘G’ (for green) prefix. Some authori-
ties  in the English Midlands use the term ‘field road’ for unmetalled public 
roads. ‘Metal’ as  regards roads  means stone, not a sealing coat such as as-
phalt; but a sealed-surface road is, by definition, metalled.

6.6. Any definition (in the loosest terms) for use in 2012 and beyond has to incor-
porate the terms and effect of current legislation, essentially the Highways Act 
1980 and the Natural Environment and Rural Communities Act 2006. S.36 of 
the Highways Act 1980 provides:

Highways maintainable at public expense.

(1) All such highways as immediately before the commencement of this Act 
were highways maintainable at the public expense for the purposes of the 
Highways Act 1959 continue to be so maintainable (subject to this section 
and to any order of a magistrates’ court under section 47 below) for the pur-
poses of this Act.

(6) The council of every county, metropolitan district and London borough and 
the Common Council shall cause to be made, and shall keep corrected up to 
date, a list of the streets within their area which are highways maintainable at 
the public expense.

6.7. S.67 of NERCA 2006 provides:

(1) An existing public right of way for mechanically propelled vehicles is extin-
guished if it is over a way which, immediately before commencement—

(a) was not shown in a definitive map and statement, or

(b) was shown in a definitive map and statement only as a footpath, bridleway 
or restricted byway.

But this is  subject to subsections (2) to (8). Subsection 67(2) contains a num-
ber of exceptions, the exception for relevant purposes being: 
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(2)(b) immediately before commencement it was not shown in a definitive 
map and statement but was  shown in a list required to be kept under section 
36(6) of the Highways Act 1980 (c. 66) (list of highways maintainable at public 
expense),

6.8. S.67 of NERCA 2006 came into force in England on 2 May 2006 and in 
Wales on 16 November 2006. The effect of s.67 is  to freeze the s.36(6) list of 
streets at the relevant commencement date as regards unclassified roads. A 
working description of an unclassified road then becomes this:

‘A minor road shown in the highway authority’s  s.36(6) list of streets on 
2 May 2006 (England) or 16 November 2006 (Wales), which was not 
on that date shown in the definitive map and statement for the area as 
either a footpath, bridleway, or restricted byway.’

6.9. Why the reference to the definitive map and statement? S.36 requires ‘all 
such highways‘ - i.e. publicly maintainable (maintenance includes repair) 

highways - to be shown in the s.36(6) list of streets. In practice, few foot-
paths, bridleways or restricted byways (mainly former roads used as public 
paths (RUPPs)) are shown in the s.36(6) list of streets for an area; they are 
recorded in the definitive map and statement. Whether this failure to show ‘all’ 
qualifying highways  in a s.36(6) list vitiates that list for the purposes  of 
s.67(2)(b) was considered at length by the Court of Appeal in Fortune v. Wilt-
shire Council [2012] EWCA Civ 334; [2012] 3 All ER 797 (see below) where it 
was held that a list of streets not showing ‘all’ publicly repairable highways is 
still a valid list. But, for reasons  now generally lost in time, in some places 
some roads on the list of streets are also shown in the definitive map as  ei-
ther footpath, bridleway or restricted byway (former roads used as public 
path), in whole or in part.  According to Fortune, the list of streets should in-
clude bridleways, footpaths and restricted byways; and so one should expect 
at least some ‘roads’ to be on both the list of streets and the definitive map.

6.10. Roads that are wholly (i.e. the whole length between termini) shown on both 
the list of streets and the definitive map are commonly referred to as ‘dual 
status roads’, and on the face of it these have, by virtue of s.67(1)(b), lost any 
public right of way for mechanically propelled vehicles that existed before 
commencement. There may be limited exceptions to this general rule appli-
cable in any case, such as where the ‘dual status’ occurs only along part of a 
road between its termini. It is  necessary to distinguish these ‘dual status’ 
roads, each of which has a conclusive status by virtue of being in the defini-
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tive map and statement, from ‘ordinary’ unclassified roads, each of which re-
tains its public right of way for mechanically propelled vehicles, if such a right 
existed before 1 May / 16 November 2006. 

6.11. None of this  makes  any reference to byways open to all traffic (BOAT). BOAT 
is  defined in s.66(1) of the Wildlife and Countryside Act 1981: “‘byway open to 
all traffic’ means a highway over which the public have a right of way for ve-
hicular and all other kinds  of traffic, but which is  used by the public mainly for 
the purpose for which footpaths and bridleways are so used.” And in 
s.56(1)(c), “where the map shows a byway open to all traffic, the map shall be 
conclusive evidence that there was at the relevant date a highway as  shown 
on the map, and that the public had thereover at that date a right of way for 
vehicular and all other kinds of traffic;”

6.12. There is no doubt regarding the conclusive nature of public rights  with me-
chanically propelled vehicles on a BOAT for as long as that BOAT remains 
shown in the definitive map and statement. Should BOATs also be shown in 
the s.36(6) list of streets? BOATs should prima facie appear on the s.36(6) list 
of streets, but BOATs are not all publicly repairable just by virtue of their being 
BOATs. BOATs that were formerly RUPPs are publicly repairable (although 
there is  a caveat here regarding some RUPPs reclassified under the Coun-
tryside Act 1968 processes), but BOATs added by a s.53 definitive map modi-
fication order are only publicly repairable as  BOATs if they were already pub-
licly repairable roads before the order was made. 

6.13. What about those unclassified roads (or, indeed, ‘field roads’, or ‘G’ roads, or 
whatever) that do not have a sealed surface? How might those be defined? 
NERCA 2006 provides a form of words  that can be used in such a definition. 
In S.22BB Traffic regulation on byways  etc. in National Parks in England and 
Wales:

(1) This section applies to a road—

(a) which is in a National Park in England or Wales,

(b) which is—

(ii) a carriageway whose surface, or most of whose surface, does not consist 
of concrete, tarmacadam, coated roadstone or other prescribed material ...

6.14. Borrowing from ss.(ii) provides a working non-statutory description of an un-
sealed unclassified road:
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‘A minor road shown in the highway authority’s  s.36(6) list of streets on 
2 May 2006 (England) or 16 November 2006 (Wales), which was not 
on that date shown in the definitive map and statement for the area as 
either a footpath, bridleway, or restricted byway, and whose surface, or 
most of whose surface, does not consist of concrete, tarmacadam, 
coated roadstone or other prescribed material.’

6.15. Again, this necessarily leaves out any statement as to whether such an un-
sealed unclassified road carries  a public right of way for mechanically pro-
pelled vehicles.
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7. Evolution of highway authorities: the ‘publicly maintainable 
highway’.

7.1. This  section is important because a proper knowledge of the evolution of the 
common law and statute as regards publicly repairable highways, and high-
way authorities, is  the key to understanding how the s.36(6) list of streets has 
come about, and what evidential weight might properly be given to such a list-
ing of a road.  This chronology is necessarily simplified a little (there is  a lot of 
arcane and complex administrative law in here), but it seeks to include every-
thing material. The current term ‘publicly repairable’ is used throughout, even 
where, historically, the burden lay on the ‘inhabitants’, or the ‘inhabitants at 
large.’ It is not a crucial distinction. ‘Repair’ is essentially reactive, whilst 
‘maintenance’ is  proactive. but the terms tend to get used interchangeably, as 
in, ‘keep in good repair.’ 

7.2. The position before 20 March 1836. In Glen’s Law of Highways 1865, at page 
158. “It is a general rule of common law that highways, except in certain ex-
cepted cases, shall be repaired by the inhabitants  of the territory wherein they 
are situated ...” (12 Mod. 409; R v. St Giles, Cambridge, 5 M&S 260).

7.3. The Highway Act, 1835, s.5 provides, “... that the word ‘Highways’ shall be 
understood to mean all roads, bridges (not being county bridges), carriage-
ways, cartways, horseways, bridleways, footways, causeways, churchways, 
and pavements.”

7.4. S.23 provides, “... no road or occupation way made or hereafter to be made 
by and at the expense of any individual or private person, body politic or cor-
porate, nor any roads already set out or to be hereafter set out as a private 
driftway or horsepath in any award of commissioners under an inclosure Act, 
shall be deemed or taken to be a highway which the inhabitants  of any parish 
shall be compellable or liable to repair, unless the person, body politic or cor-
porate, proposing to dedicate such highway to the use of the public shall give 
three calendar months previous notice in writing to the surveyor of the parish 
of his  intention to dedicate such highway to the use of the public, describing 
its situation and extent, and shall have made or shall make the same in a 
substantial manner and of the width required by this  Act, and to the satisfac-
tion of the said surveyor and of any two justices of the peace of the division in 
which such highway is situate in petty sessions assembled, who are hereby 
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required, on receiving notice from such person, body politic or corporate to 
view the same, and to certify that such highway has been made in a substan-
tial manner requiring such view, which certificate shall be enrolled at quarter 
sessions holden next after the granting thereof, then and in such case, after 
the said highway shall have been used by the public, and duly repaired and 
kept in repair by the said person, body politic or corporate, for the space of 
twelve calendar months, such highway shall for ever thereafter be kept in re-
pair by the parish in which it is situate ...”

7.5. Although the scope of s.23 looks to be confined to new roads that have been 
physically ‘made’ (in the sense of construction), it was held in Cababé v. 
Walton-Upon-Thames District Council [1912] 1 KB 481 that these provisions 
also apply to roads (within the scope of this section) that have come into be-
ing after 1835 by ‘deemed dedication’. In Cababé there was evidence that the 
road, originally an awarded bridleway, and later a private road, had become a 
public highway (by inference a vehicular highway) by about 1862; certainly 
the right of way arose after 1835.

7.6. In Roberts  v. Webster [1967] QBD 298 “A street works authority served no-
tices on the frontagers of a lane requiring them to undertake repairs  under 
section 204 of the Highways Act, 1959. The frontagers objected that the lane 
was a highway repairable at the public expense and that section 204 did not 
apply. The authority conceded that at the present time the lane was a public 
highway having been used as of right by the public for a substantial period of 
time, but contended that it had achieved that status after 1835 ... There was 
no evidence of formal dedication or enrollment but maps showed that it had 
existed as a road since before 1835, and it was shown, inter alia, on an en-
closure award made in 1859 under the Inclosure Act, 1845. No public money 
had ever been spent on it. Although largely built up, residential development 
had not taken place before 1900. Quarter sessions, concluding that the en-
closure award of 1859 was such powerful evidence that they should infer 
from it that a highway existed over the lane in 1859 and that it was not shown 
that it had not existed before 1835, dismissed an appeal from a decision of 
the justices upholding the objections.

7.7. “On appeal by the authority, Held, dismissing the appeal ... quarter sessions 
were entitled to infer from the evidence that a highway existed over the road 
in 1859 and the authority's  onus of showing that it was not a highway in 1835 
had not been discharged.”

Unsealed Unclassified Roads: Their History, Status, & the Effect of NERCA 2006. Revision Date: 22.3.2013.  21/46



7.8. In Robinson v. Richmond Borough Council [1955] 1 QB 401, the full court (in-
cluding Lord Goddard CJ) considered the situation where a public footpath 
had been deemed dedicated, evidenced by recent user, in or around 1938. 
The council wished to apply the Private Street Works Act 1892 to the strip of 
land over which the footpath ran, but were barred if the footpath, i) existed, 
and, ii) was publicly repairable. Lord Goddard CJ noted (our emphasis) that 
s.23 of the 1835 Act did not apply to all highways, but only to the types of 
highway specified in that section. A s.23 ‘highway’ does not include a ‘foot-
path’, and so the common law rule regarding public repairability still applied to 
footpaths after 1835 (and up to 1959). His Lordship observed (at page 407), 
“... the Act distinguishes between roads and footpaths. It says that a road can 
be a highway and that a footpath can be a highway. They are not the same 
things; for one is a road and the other is a footpath.” This  distinction has a 
bearing upon the understanding of the ‘handover provisions’ in the Local 
Government Act 1929 (see below).

7.9. Highways Act 1862.

S.36: “Where the inhabitants of any parish are desirous of undertaking the 
repair and maintenance of any driftway or any private carriage or occupation 
road, within their parish, in return for the use thereof, the district surveyor 
may, at the request of the inhabitants of such parish assembled in a vestry 
duly convened for the purpose, and with the consent in writing of the owner 
and occupier of every part thereof, apply to the justices in petty sessions to 
declare such driftway or road to be a public highway to be repaired at the ex-
pense of the parish; and upon such application being made, it shall be lawful 
for the justices to declare the same to be a public carriage road to be repaired 
at the expense of the parish.”

S.42(1), “This Act shall be construed as  one with the principal Act so far as is 
consistent with the provisions of this Act.” The ‘principal Act’ is the Highway 
Act, 1835. 

7.10. This  ‘adoption provision’ in the 1862 Act does not replace s.23 of the 1835 
Act. It is applicable by a ‘district surveyor’, which officer existed only in high-
way districts. It is notable that the outcome of such a dedication was a public 
carriage road, even if the way being dedicated was of a lesser traffic status.
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7.11. Public Health Act 1875 (as amended), S.4 Definitions, “Street includes any 
highway . . . and any public bridge . . . , and any road lane footway square 
court alley or passage whether a thoroughfare or not.”

S.144, “Every urban authority shall within their district exclusively of any other 
person execute the office of and be surveyor of highways ... [which provision, 
by s.25 of the Local Government Act 1894, then also applies  to rural district 
councils]

S.146, “Any urban authority  may agree with any person for the making of 
roads within their district for the public use through the lands and at the ex-
pense of such person, and may agree that such roads shall become and the 
same shall accordingly become on completion highways maintainable and 
repairable by the inhabitants at large within their district; they may also, with 
the consent of two-thirds of their number, agree with such person to pay, and 
may accordingly pay, any portion of the expenses of making such roads.”

S.149, “All streets  being, or which at any time become highways repairable 
by the inhabitants at large within any urban district ... shall vest in and be un-
der the control of the urban authority.”

7.12. Local Government Act 1888. 

This  Act operated to transfer main roads to the responsibility of county coun-
cils. Main roads were primarily former turnpike roads (‘disturnpiked’) but other 
roads could be declared to be main roads. Doing this (e.g. for a road to a 
railway station) spread the repair and improvement burden across a wider 
section of the inhabitants.

7.13. Private Street Works Act 1892, s.5, “The expression ‘street’ means  (unless 
the context otherwise requires) a street as defined by the Public Health Acts 
and not being a highway repairable by the inhabitants at large.”

S.19, “Whenever all or any of the private street works in this  Act mentioned 
have been executed in a street or part of a street, and the urban authority are 
of opinion that such street or part of a street ought to become a highway re-
pairable by the inhabitants at large, they may by notice to be fixed up in such 
street or part of a street declare the whole of such street or part of a street to 
be a highway repairable by the inhabitants at large, and thereupon such 
street or part of street as defined in the notice shall become a highway re-
pairable by the inhabitants at large.”
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S.20, “If any street is now or shall hereafter be sewered, levelled, paved, 
metalled, flagged, channelled, and made good (all such works being done to 
the satisfaction of the urban authority), then, on the application in writing of 
the greater part in value of the owners  of the houses and land in such street, 
the urban authority shall, within three months from the time of such applica-
tion, by notice put up in such street declare the same to be a highway repair-
able by the inhabitants at large.”

7.14. S.30 and Part 1 of Schedule 1 to the Local Government Act 1929 (below) 
gives county councils the powers of urban authorities under ss.19 & 20 
(above) with regard to streets  in rural districts. County councils could, after 
1929 (until 1959), ‘adopt’ such private streets  in rural areas. S.23 of the 
Highway Act 1835 remained in force until 1959, but adoption by the ‘street 
works’ process did not require certification by the justices and was less oner-
ous on councils.

7.15. Local Government Act 1894.

S.25(1), “As from the appointed day, there shall be transferred to the district 
council of every rural district all the powers, duties and liabilities of ... any 
highway authority in the district ...”

This  is the provision that transferred repair duties  for highways from the par-
ishes, highway boards, and highway unions, situated in rural districts, to the 
rural district councils. In urban areas the urban authority retained this duty.

7.16. Public Health Act 1925

S.84(1) “Every urban authority shall, within six months after the commence-
ment of this Act, cause to be prepared a list of the streets within their district 
which are repairable by the inhabitants at large.

“(2) Any list prepared under this section shall be open to the inspection of any 
person, without payment, during the ordinary office hours of the urban author-
ity.”

7.17. Local Government Act 1929.

S.29(1), “The council of every county shall be the highway authority as  re-
spects  every road in the county which at the appointed day is  a main road or 
which would, apart from this section, at any time thereafter have become a 
main road, and every such road and every other road as respects which a 
county council become by virtue of this Part of this Act the highway authority, 
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shall be termed a county road, and all enactments  relating to main roads shall 
as from the appointed day have effect as if for references  therein to main 
roads there were substituted references to county roads.”

S.30(1) “... every county council shall be the highway authority as respects 
such parts of the county as is  for the time being comprised in a rural district ... 
Provided that nothing in this section shall affect the functions  of rural district 
councils under the Local Government Act 1894, as respects rights  of way and 
encroachment on roadside wastes ...”

S.134 “In this Act unless the context otherwise requires ... 'road' means a 
highway repairable by the inhabitants at large, and save as in this Act other-
wise expressly provided includes any bridge so repairable carrying the road.”

7.18. Highways Act 1959.

S.38(6), “The council of every borough and urban district shall cause to be 
made, and shall keep corrected up to date, a list of the streets within their 
area which are highways maintainable at the public expense; and every list 
made under this subsection shall be kept deposited at the offices of the 
council by whom it was made and may be inspected by any person free of 
charge at all reasonable hours.”

S.312(2) and Schedule 25 of the 1959 Act operated to repeal s.23 of the 
Highway Act 1823 (above).

7.19. Local Government Act 1972.

S.187(1), “For the purposes of the Highways Act 1959 to 1971 the local high-
way authority for highways outside Greater London shall be the county coun-
cil.” This  provision took away the highway authority role from urban authori-
ties, but many urban authorities were, in the same process of local govern-
ment reorganisation, merged into metropolitan counties. 

7.20. Highways Act 1980.

S.36(6), “The council of every county, metropolitan district and London bor-
ough and the Common Council shall cause to be made, and shall keep cor-
rected up to date, a list of the streets within their area which are highways 
maintainable at the public expense.” This  is  the first general requirement for a 
list of streets to be made and kept by county (and by extension, rural) authori-
ties. This provision has not been updated on the legislation.gov website, but it 
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was amended by s.8 and Schedule 4 of the Local Government Act 1985 to 
include ‘Metropolitan Districts’.

7.21. Local Government Act 1985.

S.8(1) “Schedule 4 to this Act shall have effect for amending the law relating 
to highways, streets  and bridges, and Part I of Schedule 5 to this Act for 
amending certain enactments relating to road traffic, the principal purpose of 
the amendments being to transfer functions relating to those matters—

“(b) from metropolitan county councils to metropolitan district councils.”

7.22. Local Government Act 1992.

This  Act paved the way for a sequence of changes whereby ‘unitary authori-
ties’ (single-tier authorities) came into being. Some unitaries have the same 
footprint as  a previous county authority (and may still be called ‘county of ...’), 
but most have been carved out of counties, and tend to be places of consid-
erable population density, but not wholly urban in character. Unitary councils 
are the highway authority for the area and must maintain the list of streets in 
the same way as a county council. 

7.23. The evolution of the Acts is summarised in this chart:
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8. Roads returns and records. Tracing the mileage of roads 
since 1815.

8.1. An Act of Parliament in 1815 required every surveyor of highways in England 
and Wales to make a return of the mileage of ‘public highways or roads  used 
for wheeled carriages’ in their area. Given the date (1815 was the year of the 
Battle of Waterloo) it may have been a fear of invasion by the French that 
drove this  process, rather as it did the formation and operation of the Ord-
nance Survey. Whatever, the government was not concerned with footpaths 
or bridleways, and the result is informative.

8.2. An Act for procuring Returns relative to the Expence and Maintenance of the 
Poor in England; and also relative to the Highways. [12th May 1815].

‘Whereas it is expedient that Information should be obtained respecting the 
State of the Poor, and of the Expences attending their Maintenance, within 
that Part of Great Britain called England; and also respecting the Extent of 
the Highways, and the Expences of repairing them;’ ...

8.3. The question put to each surveyor was this: “WHAT is the estimated Extent of 
Public Highways or Roads used for Wheeled Carriages, within your Parish or 
District, computing the aggregate Length of Such Highways  in Statute Miles 
of One thousand seven hundred and sixty Yards to a Mile; distinguishing 
Paved Streets  and Turnpikes (if any) from all other such Highways or 
Roads?”

8.4. The individual parish returns (which do not seem to survive as a ‘bundle’) 
were totalled and tabulated by county for the years  1813, 1814 and 1815. At 
the date of the tabulation 16,955 returns  had been submitted, with 120 out-
standing (that is  a return of about 99.3%). There was a reasonably severe 
financial penalty for failing to make a ‘full and complete return’.

8.5. A similar Act of Parliament in 1839 required returns “... relative to the High-
ways and Turnpike Roads in England and Wales” [17 August 1839]. Again, 
there were financial penalties  for failing to put in proper returns. This  time the 
Parliamentary report on the survey cast some doubt on the 1816 figures, and 
stated that in a previous Parliamentary survey in 1827, 482 surveyors failed 
to deliver returns. In the 1839 survey, 15,610 returns were made, with 1 in 17 
surveyors failing to deliver, and to adjust for this the Highways Committee 
corrected the total mileage figure for each county by reference to ‘a computa-
tion founded on the population and annual value of the defaulting places, as 
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compared to those which made the return.” This 1839 tabulation should 
therefore be taken as a more accurate return where there is disagreement 
with the 1815 Act figure for any county. There was a financial penalty for fail-
ing to deliver an accurate return, and so the presumption of regularity can be 
applied to the tabulations: the figures given were made under statute, and on 
financial penalty for failure; the returns are presumed correct unless  anyone 
can produce evidence to show that all or any were made incorrectly: Sir Pat-
rick (Lord) Devlin in R v. The Inhabitants of the Parish of Enford, 28 March 
1956, Wiltshire Easter County Quarter Sessions.

8.6. The 1839 survey did not ask a question as to the mileage of turnpike roads 
and paved streets (because these were ‘not repairable by the surveyor of 
highways’) and in comparing the 1816 and 1839 tabulations, this difference 
needs to be corrected for. By the time of the next return (1920) nearly all 
turnpikes had become main roads (publicly repairable), and ‘paved streets’ 
were increasingly publicly repairable by virtue of adoptions under the Private 
Street Works Act 1892.

8.7. In 1920 (notionally) all highway authorities in England and Wales made a re-
turn to the Ministry of Transport as  to the mileage of roads in their area, and 
which of these they considered to be suitable for classifying as  Class 1 or 
Class II road. The records are in the National Archive under reference MT 39 
235. These returns have been collated by the Ministry, and that information 
has been transcribed into a spreadsheet by Sarah Bucks  and Phil Wadey of 
the British Horse Society. This  transcription identified arithmetic errors  in the 
original, and two spreadsheets have been made, one retaining those errors, 
and one correcting them. The examples in this  report use the corrected ver-
sion.

8.8. By 1960, and through into the 1990s, central government grant-aided local 
government by means of a process known as the Standard Spending As-
sessment. Each authority had to submit ‘claim forms’ to the government, 
once of which listed the authority’s  mileage of road, broken down into classes 
of road. These councils’ returns were tabulated and published every year by 
the Chartered Institute of Public Finance and Accounting (CIPFA). Two years 
are of special significance: 1960/1 because this is the first fiscal year after the 
commencement of the Highways Act 1960; and 1972/3, because this is the 
last full fiscal year of the ‘old counties’, which at that date still mostly closely 
resembled the counties in 1920 and 1839. There are caveats  here, such as 
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considerable detached portions of County Durham becoming part of North-
umberland before 1839 but after 1816.

8.9. The county returns to the Government for 1960/61 have a column for ‘unclas-
sified roads’ (but not here (except as below), or in any year, for public rights 
of way on the definitive map and statement) and this is specified to exclude 
“Unmetalled green lanes and bridle paths for which surface maintenance is 
not required (except in a few counties where the exact mileage of this type of 
road is not known.” So, if a county had measured the distance of wholly un-
surfaced unclassified roads and bridle paths which did not require surface 
maintenance (as distinct from those that did not get any) this distance would 
be subtracted from the total distance of roads (which, by extension, suggests 
that a metalled bridle path could be included in the total).

8.10. In the returns for 1972/3, there is  a column for ‘green lanes’ (but not for bridle 
paths) and these are defined as “unsurfaced roads with right of passage for 
vehicles included in the Department of Environment Form 197 (Roads).” This 
mileage is  for ‘unsurfaced green lanes’, rather than unsealed roads: a signifi-
cant distinction.

8.11. These CIPFA tabulations are of information supplied by local authorities to 
central government for the purpose of obtaining taxpayers’ money as grant. 
They should be given a reasonably high degree of trust as a consequence, 
but are open to individual challenge on the basis of evidence.

8.12. This chart below shows some examples of road return mileages:
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9. Ascertaining the status of unclassified roads: evidence and 
presumptions.

9.1. The bare fact of a road’s inclusion in the s.36(6) list of streets is  not, of itself, 
‘conclusive’ as to that road’s status: footpath, bridleway or carriageway. Leav-
ing aside the ‘conclusivity of status’ conferred by virtue of any route’s being 
showed, for the time being, in the definitive map and statement, the status or 
traffic class  of road is  a matter or evidence or, in the absence of sufficient 
evidence, or, to a limited degree, of presumption.

The ‘urban passages’ argument.

9.2. There is  a commonplace argument put forward that it is  unsafe to presume 
that roads shown in the s.36(6) list of streets are public vehicular roads be-
cause some shown there plainly are not vehicular routes. The examples 
given are flights of steps in towns, and paved church paths and other pedes-
trian ways in towns. The key to understanding the reason for this lies in the 
evolution of the list of streets  as set out in Chapter 7. These patently non-
vehicular routes are found in urban areas. It is unsurprising that pedestrian 
passages, steps, paved ways, and other such urban routes would, as a con-
sequence of the 19th century health and streets legislation, be listed (or 
mapped) as publicly repairable streets. 

9.3. These urban streets, be they vehicular or not, are not the nub of the ‘unclassi-
fied road status issue’: almost invariably an argument about a road’s  status 
concern a rural unclassified road. It is  essential to appreciate (Chapter 7) the 
evolution of the recording - statutory and non-statutory - of rural roads, be-
cause this helps in determining any such road’s traffic status.

The rural road network.

9.4. Consider a typical rural area in an historical county. In that area there will be 
a network of ‘roads’, and a network of public paths (footpaths and bridleways; 
there may also be restricted byways deriving from former roads  used as  pub-
lic paths (RUPP)). The traffic status of the roads may be broken into three 
general areas:
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• Where the road is  maintained and used as  a general motor road: sealed 
surface, road signs, white lines, regular ordinary motor traffic: The status 
of the road is not likely to be at issue.

• Where the road is  not used as a general motor road: sealed surface, road 
signs, white lines, regular ordinary motor traffic, but has a clearly defined 
root of status, such as its being set out in by an inclosure Act and award, 
or its being a former turnpike. This clear root of status situation applies 
regardless of the current physical nature of the road, and its current traffic. 

• Where the road is  not used as a general motor road, and has no clear root 
of status: it is  simply part of the local network of minor roads. It is this type 
of road that gives rise to most argument about status. What can be said 
about such a road, both generally, and in its particular circumstances?

The list of streets and evidence of status.

9.5. As a matter of law, should the list of streets only include highways which carry 
vehicular rights?  The answer to this is  trivially ‘no’ since it seems quite clear 
that the definition of street in s.329 includes, for example, ‘footways’. 

9.6. As a matter of evidence, is  inclusion in the list of streets  some evidence of 
that the way carries vehicular rights? The answer to this  is a qualified ‘yes’. It 
is  a qualified ‘yes’ since this is dependent upon the proposition that highway 
authorities generally (or particular authorities) misunderstood the extent of or 
failed to comply with their duties under s.36(6) Highways Act 1980 and only 
habitually recorded vehicular highways on the list of streets. It seems that the 
proposition may well be true (either generally or in the case of particular 
authorities) and the complicated legislative background to s.36(6) Highways 
Act 1980 (i.e. the evolution to, and through, the Local Government Act 1929) 
may explain why authorities only tended to include vehicular highways on 
their list of streets. An additional factor may well have been that the duty to 
maintain bridleways and footpaths was not so conspicuous to local authorities 
(cf. in particular, that the process of recording minor highways only com-
menced with the National Parks and Access to the Countryside Act 1949).

9.7. In the case of a particular authority, or authorities generally, the evidential 
weight of this inclusion might depend on a detailed analysis of the prove-
nance of their particular list of streets against a tracing of the relevant legisla-
tion. The evolution of an authority’s  ‘handover maps’, through the various 
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‘county road maps’, to the lists of streets, all juxtaposed with the making of 
the definitive map and statement, has the potential to show the reputation of 
a road, or roads, within the authority’s area.

9.8. The point which follows may serve to shortcut this analysis in most cases. As 
a matter of evidence, where a way is included in the list of streets  but is not 
recorded on the definitive map, is this evidence that the way carries  vehicular 
rights? The answer to this seems that, in a particular case, the inclusion in 
the list of streets of a way which is not recorded on the definitive map is fairly 
powerful evidence that the way carries vehicular rights (or is  or was reputed 
so to do) since, on the premise that the list of streets  should include all pub-
licly maintainable highways, the only reason why a highway which is  recorded 
on the list of streets should not also be recorded on the definitive map is that 
it is a vehicular highway (not being in character a BOAT).

9.9. This  point has additional force if it can be established in the case of a particu-
lar authority that all minor highways recorded on the definitive map do not 
appear in the relevant list of streets. The point may also gain additional force 
from any further analysis of the provenance of the list of streets (see above) 
and, in particular, the sort of conclusions that it is suggested might be drawn 
from road mileage returns.

9.10. On this last point, there is  an important further point: it may be that in the 
case of particular authorities the list of streets currently kept does include mi-
nor non-vehicular highways  but at an earlier point in time did not. The fact 
that the list of streets now includes minor non-vehicular highways, does not 
necessarily destroy any inference which might be drawn from earlier versions 
of the list of streets, particularly if it can be shown that there was a particular 
point in time when all minor non-vehicular highways were added to the list of 
streets.

The list of streets and the presumption of regularity.

9.11. There is  often an argument advanced that the inclusion of a road in the list of 
streets ‘may well be a mistake, anyway.’ This does not stand up to scrutiny. 
The Highways Act 1980 provides (our emphasis):

9.12. S.36(6), “The council of every county, metropolitan district and London bor-
ough and the Common Council shall cause to be made, and shall keep cor-
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rected up to date, a list of the streets within their area which are highways 
maintainable at the public expense.

9.13. In 1980, or soon thereafter, or thereafter due to local government reorganisa-
tion,  each of the councils  so specified were under a duty to make a s.36(6) 
list, and under a duty subsequently to keep this up to date. There is a pre-
sumption that this duty was carried out properly: omnia praesumuntur rite 
esse acta, or the ‘presumption of regularity’. It is open to any person to show, 
as regards any road, that a mistake was made on that road’s inclusion in the 
list of streets. In the absence of such evidence of mistake the list has to be 
presumed to be properly made, and that the council had reason to show that 
road in its list of streets. Mistakes may be proved, but they cannot lightly be 
presumed.

The list of streets and earlier road records.

9.14. Regarding the status of a road shown in the list of streets, that recording in 
1980 (or later) was probably not the first such recording (by the highway 
authority at the time) of the road. The evolution of the way a council regarded 
its roads - and therefore regarded any of its roads - leading up to the making 
of the s.36(6) list of streets, can be evidence of status of those roads or any 
of them.

9.15. In Chapter 8, on road returns and records, the sequence and evolution of 
statutory road mileage returns, by county, since 1816, is set out. It is  evident 
that, for almost every historical county, the highway authorities’ count of the 
mileage of public vehicular roads is consistent, starting in 1816, through 
1839, 1920, 1960/1 to 1973/3. There is  a sequence of five returns, across 
over 150 years, with a small but steady growth, which is consistent with new 
road building, even in rural areas, and where the earliest two returns are ex-
pressly for vehicular roads. 

9.16. It is sometimes argued that, because (almost) all footpaths and bridleways 
before 1959 were publicly repairable, that these returns after 1839 might in-
clude footpaths or bridleways, as might the 1929 ‘handover maps’. The post-
1839 returns might include footpaths or bridleways, but the probability is that 
they do not. Take the historical county of Derbyshire as an example. These 
are the figures (miles) from the example tabulation in Chapter 8.
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1816:    2333

1839 (no turnpikes):  1978

1920:    -----

1960/1:    2346

1972/3:    2431

2000:    3266 (footpaths & bridleways)

9.17. Unless the 2333-miles figure for public vehicular roads in 1816 can be shown 
to be bad overall, then there must be a high probability that the 2431 miles  of 
public vehicular roads in 1972/3 includes the 2333 in 1816. It is possible, but 
not probable, that 1816 roads have been lost along the way, and replaced by 
a similar number of ‘new’ roads. These figures are for all roads, not only 
those in, or formerly in, rural districts. None of the surveys  appear to ask the 
question of urban districts independently of counties.

9.18. Derbyshire (in 2000) returned a figure of 3266 miles of public footpath and 
bridleway. Other than those added since 1959 on the basis  of user evidence 
(and there must be some. 10%, or 327 miles, would probably be an over es-
timate) all of these were publicly repairable at 1816 and remain so since that 
date. Plainly the road returns from 1816 to 1972/3 (inclusive, and beyond) do 
not include all footpaths  and bridleways, do not include many footpaths and 
bridleways, and in probability do not expressly include any footpaths or bri-
dleways.

9.19. Derbyshire County Council, like many other historical county councils, still 
has the 1929 ‘handover map’ records. The mileage of roads handed over in 
1929 is only that in the rural districts. Roads other than main roads in the ur-
ban districts  were not handed over to the county. There may be surviving ur-
ban district road records in some places.

The class of traffic is an indicator of the status of a road.

9.20. Take the situation where an unclassified road in a rural area was shown in the 
1929 handover map, and was on the s.36(6) list of streets on 2 May 2006 
(England) or 16 November 2006 (Wales). There is  no documentary evidence 
of the root of the road’s status (e.g. an inclosure award). The public uses the 
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road with, variously, motors, pedal cycles, horses, and on foot. How does a 
tribunal set about determining the status of this publicly repairable public 
road?

9.21. In the absence of express, status-specific historical evidence, there are three 
types of evidence that can go to show the probability of public vehicular 
status:

• Map evidence.

• Through-route presumption.

• The traffic that uses and has used the road.

Map evidence.

9.22. ‘Map evidence’ can be admitted and weighed as evidence of reputation of the 
status of the road, at the time that the map was made, and given the purpose 
for which the map was  made. This evidence is  admissible to show the status 
of a road by virtue of s.32 of the Highways Act 1980:

9.23. “A court or other tribunal, before determining whether a way has or has not 
been dedicated as a highway, or the date on which such dedication, if any, 
took place, shall take into consideration any map, plan or history of the local-
ity or other relevant document which is tendered in evidence, and shall give 
such weight thereto as the court or tribunal considers justified by the circum-
stances, including the antiquity of the tendered document, the status of the 
person by whom and the purpose for which it was made or compiled, and the 
custody in which it has been kept and from which it is produced.”

9.24. The 1929 handover map itself falls to be assessed for evidential weight under 
s.32, as does any other map or record made up to 1980. There is more about 
map evidence in Appendix A to this paper, and it is now particularly important 
to give sufficient weight to a road’s being shown on commercial maps, over a 
long period, as part of the local road network (per Fortune v. Wiltshire Council 
[2012] EWCA Civ 334).
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Through-route presumption.

9.25. As regards the status of a public road, this presumption can be summarised 
thus:

• It is improbable that a public highway will change status at some interme-
diate point between termini. 

• It is improbable that a road of a particular physical character, as part of a 
local network of similar roads (always  given that some have been im-
proved over the years) will be of a different status.

9.26. There is more about the through-route presumption in Appendix B to this pa-
per.

The traffic that uses and has used the road.

9.27. In Fortune v. Wiltshire Council [2012] EWCA Civ 334, Lord Justice Lewinson 
cited with approval (at paragraph 17) Lord Dunedin in Folkestone Corporation 
v. Brockman [1914] AC 338, “If you know nothing about a road except that 
you find it is used, then the origin of the road is, so to speak, to be found in 
the user ...” His Lordship was speaking of user going to show dedication, but 
equally, user (traffic) goes to show status. The traffic using a road over a pe-
riod is evidence of reputation as to the status  of that road. Given that motor 
vehicle use of a road that is not a public vehicular road has been an express 
statutory offence since the commencement of the Road Traffic Act 1930, a 
continuing pattern of public motor traffic on a publicly maintainable road that 
is  not shown on the definitive map and statement, where there has been no 
sustained challenge to that traffic (e.g. a prosecution under the Road Traffic 
Acts) then this raises a strong presumption that this public motor user derives 
from an established public right. That public right is strongly consistent with 
the recording of the road as a publicly repairable road, but not recording it on 
the definitive map and statement as a public path: Calder Gravel Ltd. v. Kir-
klees MBC (1989) 60 P&CR 322.

9.28. Also in Fortune (at paragraph 11), Lord Justice Lewison cites Lord Diplock in 
Suffolk CC v. Mason [1979] AC 705, on the nature of different classes of 
highway: “At common law highways are of three kinds according to the de-
gree of restriction of the public rights of passage over them. A full highway or 
‘cartway’ is one over which the public have rights of way (1) on foot, (2) riding 
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on or accompanied by a beast of burden and (3) with vehicles  and cattle. A 
‘bridleway’ is a highway over which the rights of passage are cut down by the 
exclusion of the right of passage with vehicles ...”

9.29. Where the traffic on an unclassified road is ‘cartway traffic’, that is on foot, on 
horseback, and with vehicles (before NERCA 2006, any vehicles other than 
pedal cycles; before 1968 any vehicles) then the equestrian and foot traffic is 
a component of cartway traffic, and cannot be counted separately from ve-
hicular traffic.

9.30. Thus current and recent traffic is an indicator of the status of an unclassified 
road in the absence of historical, status-express, evidence. The testimony of 
past users of the road is  also good evidence of reputation. In 2012 it is in-
creasingly unlikely that there will be user witnesses back to 1929 (handover) 
or 1930 (the Road Traffic Act and the statutory offence of driving a motor on a 
public path). A person could have driven a motorcycle legally at 14 in 1929. 
That person would be 98 years  of age in 2013. Where in 2013 there is testi-
mony of persons who have driven (or ridden or walked) an unclassified road 
for a period of years  in the past, without challenge or prosecution, that is evi-
dence of reputation that the road was  regarded and used as a public vehicu-
lar road. The further back this period of use and knowledge extends, the 
stronger the evidence of reputation. There is  more on evidence of reputation 
in Appendix C.

9.31. The evidence of reputation afforded by the traffic that has used, and uses, an 
unclassified road does not stand in isolation. It must be weighed alongside 
any map and document evidence (including the council’s  own road records) 
and the road’s position in the local network.

9.32. This  traffic over the decades is not necessarily showing deemed dedication of 
a highway along the recorded ‘publicly maintainable road’ after the road came 
to be recorded in the first place. The road was then already a highway. If 
there is sufficient evidence that in (e.g.) 1929, a road on the handover map, 
which was later recorded as an unclassified road, was then only a public 
footpath or bridleway, post-1929 user may be sufficient to show post-1929 
deemed dedication of a higher public right of way.
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10. Understanding the effect of NERCA 2006.

The impact of the Natural Environment & Rural Communities Act 2006.

10.1. This  Chapter does not (at this time) address  ‘dual-status’ roads, where a road 
(or part of a road) is, and was at the relevant date, on the list of streets, and 
also recorded in the definitive map and statement as  a footpath, bridleway, or 
restricted byway. The relevant date for NERCA 2006 is 2 May 2006 in Eng-
land and 16 November 2006 in Wales.

10.2. NERCA 2006 operates first to extinguish all public vehicular rights of way (in-
cluding ‘roads’) and then ‘saves’ some of these with express provisions. In 
s.67:

(1) An existing public right of way for mechanically propelled vehicles is extin-
guished if it is over a way which, immediately before commencement—

(a) was not shown in a definitive map and statement, or

(b) was shown in a definitive map and statement only as a footpath, bridleway 
or restricted byway.

But this is subject to subsections (2) to (8).

(2) Subsection (1) does not apply to an existing public right of way if—

(b) immediately before commencement it was not shown in a definitive map 
and statement but was shown in a list required to be kept under section 36(6) 
of the Highways Act 1980 (c. 66) (list of highways maintainable at public ex-
pense),

The list of streets on 2 May/16 November 2006.

10.3. The government has issued guidance about the impact and consequences of 
NERCA 2006: 

Part 6 of the Natural Environment and Rural Communities Act 2006 and Re-
stricted Byways. A guide for local authorities, enforcement agencies, rights of 
way users and practitioners. Version 5 - May 2008.

In this  guidance at paragraph 32, “Local authorities  are strongly advised to 
ensure that they have retained a copy of their list of streets as  of 2 May 2006 
as this will be required in determining whether the 67(2)(b) exception is en-
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gaged in the future.” What if a highway authority has not retained a copy of 
the list of streets as on 2 May 2006 (or 16 November 2006 in Wales)?

10.4. If a road was a publicly repairable road shown in the s.36(6) list of streets at 
some date before 2 May / 16 November 2006, then that is  indicative that the 
council in making the list and keeping the list up to date regarded the road as 
being publicly repairable. A publicly repairable road does  not cease to be pub-
licly repairable unless either, i) the road itself is  stopped up (normally by s.116 
of the Highways Act 1980, or, ii) the liability for the public to repair the road 
has been removed by a ‘cessor order’ made under the provisions of s.47 of 
the Highways Act 1980:

‘Power of magistrates’ court to declare unnecessary highway to be not main-
tainable at public expense.

‘(1) Where a highway authority are of opinion that a highway maintainable at 
the public expense by them is unnecessary for public use and therefore ought 
not to be maintained at the public expense, they may, subject to subsections 
(2) to (4) below, apply to a magistrates’ court for an order declaring that the 
highway shall cease to be so maintained.’

10.5. Where an order has  been made by magistrates under s.116 or s.47, at a date 
since the road appeared in the s.36(6) list (by definition, after 1979) then 
there will be an enrolled court order to that effect. Short of very compelling 
evidence that such an order was  made, and has been lost since, such as 
council minutes or a statutory newspaper notice, there cannot reasonably be 
any presumption of closure in such an administratively short timescale. The 
presumption of ‘once a highway, always a highway’ (Dawes Hawkins (1860) 
29 LJ CP 343) holds as ‘once a publicly repairable highway, always  a publicly 
repairable highway’.

10.6. In the absence of a copy of the list of streets as  advised by the Secretary of 
State, where a road was shown in the s.36(6) list before 2 May/16 November 
2006, there is  a rebuttable presumption that it was still shown in the list on 
that date.
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What form must a list of streets take?

10.7. This  issue was considered at length in Fortune v. Wiltshire Council [2012] 
EWCA Civ 334, where the Court of Appeal upheld the decision of Judge 
McCahill in the Administrative Court. The outcome may be summarised thus:

10.8. A s.36(6) list of streets for the purposes of s.67(2)(b) of NERCA 2006 is still a 
valid list even if it does not show all publicly repairable ‘streets’, including 
footpaths and bridleways, but shows only what are prima facie ‘roads’.

10.9. There can be only one list of streets  at any time. The council may also have 
earlier ‘county road maps’, but a more-recent list takes precedence over such 
records.

10.10. If a council does not have a written ‘list’, then a map of roads is capable of 
being a valid list as  long as it has a sufficient key to identify the roads that it 
shows. But a valid list and a map cannot both comprise the list of streets.

10.11. The list of streets can be held in digital ‘database’ format and still be valid for 
s.36(6) and s.67(2)(b) purposes.
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11. Appendix A: map evidence.

11.1. ‘Old map evidence’ of the status  of alleged public highways is a lengthy and 
arcane subject, but this view of the court in Fortune summarises very well the 
approach that should be taken to a road’s being mapped as part of the wider 
road network over a long period of time.

Fortune v. Wiltshire Council [2012] EWCA Civ 334, Lord Justice Lewison at 
paragraph 98, “We deal first with the argument that the judge should have 
ignored what he called the “small scale maps” entirely; and should have con-
centrated only on the large scale maps (i.e. principally the 1784 map). We 
reject that submission. First, it conflicts with the statutory instruction in section 
32 of the 1980 Act which says that the court “shall take into consideration any 
map, plan or history of the locality or other relevant document which is ten-
dered in evidence, and shall give such weight thereto as the court or tribunal 
considers justified”. Second, the consistency of treatment of Rowden Lane 
and Gipsy Lane in commercially produced maps for well over a century 
showed, if nothing else, the reputation enjoyed by Rowden Lane. Section 12 
of the Planning Inspectorate Consistency Guidelines (2nd revision June 
2008) (which Prof Williamson produced) concludes by quoting a paper by 
Christine Willmore dealing with old maps:

“What is looked for is a general picture of whether the route seemed impor-
tant enough to get into these documents fairly regularly. A one-off appearance 
could be an error … consistent depiction over a number of years is  a positive 
indication.

(99) “That is the approach that the judge adopted, testing each provisional 
conclusion against what had come before and what came after. In our view 
the judge’s approach to “consistent depiction” was fully justified.”
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12. Appendix B: evidence of reputation.

12.1. In AG v. Woolwich (1929) JP 173, in determining the status of a disputed 
road, Shearman J, “Apart from that there is what I may call local reputation 
and name … But still it is important as showing the reputation.” 

12.2. In Trafford v. St Faith’s RDC (1910), Neville J, “Take anybody who has any 
knowledge of a countryside, if he is  a person of any intelligence at all, he will 
be able to say with confidence of some roads that they are public roads, and 
of others that they are private roads.” This  is with regard to a contemporane-
ous knowledge. Knowledge in 1961 must be stronger as to then-status  than 
the knowledge of persons 50 years later.

12.3. In AG v. Watford RDC (1912) JP 764, Parker J, “He did this  as of right, be-
cause he thought, and it was generally reputed in the neighbourhood … I am 
satisfied that he used this portion of the lane as of right and because it was a 
reputed public highway.”

12.4. In Commission for New Towns v. J J Gallagher [2002], Neuberger J at para-
graph 83, in directing himself as to the tests to be applied, “ … I have to ask 
myself whether, bearing in mind that the onus of proof is  on the Commission, 
I am satisfied on the balance of probabilities that the use and reputation of 
Beoly Lane was …”
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13. Appendix C: the ‘through route presumption.’

[This is not argued to be a legal presumption; it is more one of common 
sense and experience.]

13.1. Part 2 of PINS’s Consistency Guidelines states:

Rural Culs-de-Sac

2.48, The courts  have long recognised that, in certain circumstances, culs-de-
sac in rural areas can be highways. (e.g. Eyre v. New Forest Highways Board 
1892, Moser v. Ambleside 1925, A-G and Newton Abbott v. Dyer 1947 and 
Roberts v. Webster 1967). Most frequently, such a situation arises where a 
cul-de-sac is the only way to or from a place of public interest or where 
changes to the highways network have turned what was part of a through 
road into a cul-de-sac. Before recognising a cul-de-sac as a highway, 
Inspectors will need to be persuaded that special circumstances exist.

2.49, In Eyre v New Forest Highway Board 1892 Wills  J also covers the 
situation in which two apparent culs-de-sac are created by reason of 
uncertainty over the status of a short, linking section (in that case a track over 
a common). He held that, where a short section of uncertain status  exists it 
can be presumed that its status is that of the two highways linked by it.

Expanding this guidance a little further is of assistance:

13.2. In Eyre v. New Forest Highway Board (1892) JP 517, the Court of Appeal un-
der Lord Esher, MR, considered an appeal against a decision of Wills J, who 
had rejected an application by Mr Eyre that Tinker’s Lane in the New Forest 
was not a publicly repairable highway and should not be made up by the 
Board. Lord Esher commended Wills  J’s summing-up as “... copious and 
clear and a complete exposition of the law on the subject; it was a clear and 
correct direction to the jury on all the points raised.”

Wills J: “It seems that there is a turnpike road, or a high road, on one side of 
Cadnam Common; on the other side, there is that road that leads to the 
disputed portion, and beyond that if you pass over that disputed portion, you 
come to Tinker’s Lane which leads apparently to a number of places. It 
seems to connect itself with the high road to Salisbury, and with other more 
important centres, and I should gather from what I have heard that there are 
more important centres  of population in the opposite direction. You have 
heard what Mr Bucknill says about there being that better and shorter road by 
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which to go. All that appears to me on the evidence is that, for some reason 
or other, whether it was that they liked the picturesque (which is  not very 
likely), or whether it is that it is really shorter; there were a certain portion of 
the people from first to last who wished to go that way. It is by the continual 
passage of people who wish to go along a particular spot that evidence of 
there being a high road is created; and taking the high roads in the country, a 
great deal more than half of them have no better origin and rest upon no 
more definite foundation than that. It is  perfectly true that it is  a necessary 
element in the legal definition of a highway that it must lead from one definite 
place to some other definite place, and that you cannot have a public right to 
indefinitely stray over a common for instance... There is no such right as that 
known to the law. Therefore, there must be a definite terminus, and a more or 
less definite direction...

“But supposing you think Tinker’s Lane is a public highway, what would be 
the meaning in a country place like that of a highway which ends in a cul-de-
sac, and ends at a gate onto a common? Such things exist in large towns... 
but who ever found such a thing in a country district like this, where one of 
the public, if there were any public who wanted to use it at all, would drive up 
to that gate for the purpose of driving back again? ... It is a just observation 
that if you think Tinkers Lane was a public highway, an old and ancient public 
highway, why should it be so unless it leads across  that common to some of 
those places beyond? I cannot conceive myself how that could be a public 
highway, or to what purpose it could be dedicated or in what way it could be 
used so as to become a public highway, unless it was to pass over from that 
side of the country to this side of the country. Therefore it seems to me, after 
all said and done, that the evidence with regard to this little piece across  the 
green cannot be severed from the other... it would take a great deal to 
persuade me that it was possible that that state of things should co-exist with 
no public way across the little piece of green... I am not laying this down as 
law; but I cannot under- stand how there could be a public way up to the gate 
– practically, I mean; I do not mean theoretically, - but how in a locality like 
this  there could be a public highway up to the gate without there being a 
highway beyond it. If there were a public highway up Tinker’s Lane before 
1835, it does not seem to me at all a wrong step to take, or an unreasonable 
step to take, to say there must have been one across that green.”
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13.3. There are three often-cited cases on culs-de-sac and whether such can be 
(public) highways: Roberts  v. Webster (1967) 66 LGR 298; A.G. v. Antrobus 
[1905] 2Ch 188; Bourke v. Davis, [1890] 44 ChD 110. In each of these the 
way in dispute was (apparently) a genuine dead-end with no ‘lost’ continua-
tion. Fundamental argument in each was whether or not a cul-de-sac (espe-
cially in the countryside) could be a (public) highway. In each case the court 
took the point that the law presumes a highway is a through-route unless 
there are exceptional local circumstances: e.g. a place of public resort, or that 
the way was expressly laid out under the authority of statute, such as an in-
closure award. In A.G. (At Relation of A H Hastie) v. Godstone RDC (1912) 
JP 188, Parker J was called upon to give a declaration that a cluster of minor 
roads were public and publicly repairable highways. “The roads in question 
certainly existed far back into the eighteenth century. They are shown in 
many old maps. They have for the most part well-defined hedges and ditches 
on either side, the width between the ditches, as is often the case with old 
country roads, varying considerably. There is  nothing to distinguish any part 
of these roads  respectively from any other part except the state of repair. 
They are continuous roads throughout and furnish convenient short cuts  be-
tween main roads to the north and south respectively [note the similarity of 
logic here with Wills J in Eyre]. It is possible, of course, that a public way may 
end in a cul-de-sac, but it appears rather improbable that part of a continuous 
thoroughfare should be a public highway and part not. It was suggested that 
there might be a public carriageway ending in a public footpath and that Cot-
tage Lane and St Pier’s  Lane are public carriageways to the points to which 
they are admittedly highways, and public footpaths  for the rest of their length. 
I cannot find any evidence which points  to this solution of the difficulty, and so 
far, at any rate as evidence of the user of the road is concerned, there is no 
difference qua the nature of that user between those parts of the roads which 
are admittedly highways and those parts as to which the public right is in is-
sue.”

13.4. Although it is not in any way a ‘precedent’, it is useful to note the view of In-
spector Dr T O Pritchard, when tasked to consider the true status of a 
through-route that currently ‘changes  status’ part-way. He said it is “... Im-
probable for part of a continuous route to be part footpath and part carriage-
way”, expressly taking the Godstone case as authority. [FPS/A4710/7/22 723, 
of 31 March 1999].
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14. List of other Appendices.

The appendices listed below are held in a companion volume to this report.

Appendix D: road returns.

Appendix E: miscellaneous papers.

Appendix F: Unclassified County Roads: a study into their status, August 2004.
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