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Use of Planning Conditions rather than Section 106 Planning Agreements for Securing 

Local Occupancy Letting Restrictions 

 
1. Purpose of the Report 
 
1.1 To inform Members of an intended internal procedural change to the way the Authority 

deals with attaching Local Occupancy residential letting restrictions on planning 
permissions. 

 

 
2. Background  
 
2.1 One of the biggest changes in the Authority’s planning policy direction which took place 

when the NYM Core Strategy and Development Policies document was adopted in 
November 2008 was a policy which allowed for greater flexibility for the re-use of 
traditional buildings to allow them to be converted for Local Occupancy residential 
letting. Previously barns could only be converted to employment or tied residential 
annexes/granny flats or holiday letting cottages and there was a feeling in some 
National Park communities that more focus was being directed to the needs of visitors 
than local families looking for modest residential accommodation. The new policy 
aimed to secure a rental income for the owner/developer, secure the beneficial re-use 
of an important vernacular building in the countryside and meet some of the demand 
for private rented housing by local people. The Local Plan Inspector agreed the policy 
was sound. 

 
2.2  At that time some thought was given as to how to impose the ‘planning restraint’ which 

on the face of it had as much to do with tenure than land use planning. The potential 
enforcement difficulties were also considered.  

 
2.3  Following on from legal advice received at the time the Planning Department adopted 

an internal protocol of dealing with: agricultural workers dwellings, local occupancy for 
sale dwellings, residential annexes and holiday letting cottage restrictions by means of 
planning conditions (there is a government model condition for agricultural ties). Having 
regard to the higher risks to the objectives of the conversion policy associated with local 
letting conversions these restrictions were secured by means of a Section 106 Planning 
Agreement, more latterly paid for by the applicants. There was also a tandem restriction 
effectively requiring the unit not to be sold off separately and this was achieved using 
the same method of either planning condition or S106. 

 
2.4  Having had some 6 years of experience of the Local Occupancy residential letting 

policy in action with little in the way of non-compliance and in the light of ever 
increasing workloads on the Authority’s solicitor, officers consider the balance of risk 
has changed and henceforth the occupancy (and associated not being occupied if sold 
off separately) restrictions should be secured by planning conditions.    

  



 

  

 
2.5 It is also officer’s intention to bring in the change with immediate effect and terminate 

any current S106 negotiations on local occupancy residential letting and issue the 
related planning permissions with a planning condition instead. 

 
2.6 There may well be some unusual or particularly sensitive cases where use of a section 

106 may be relevant and this option will remain though it will not be the ‘normal’ 
manner of securing the restraint.  

 
2.7  Government advice in the conditions DCLG conditions Circular 11/95 advises that 

wherever possible planning conditions should be used in favour of Planning 
Agreements not least because it gives applications an immediate right of appeal  rather 
than 5 years with a S106. 

.   
3. Financial and Staffing Implications 
 
3.1 This suggested change to internal procedures is likely to result in a significant 

reduction in workload for the Authority’s solicitor and reduce the need for paying 
additional legal assistance. The change will also speed the process of issuing decision 
notices increasing customer satisfaction and cut the length of the ‘over 13 week list’.  

 
3.2  The Authority charges £500 for the legal drafting of the said S106 Agreements 

however applicants have the option of using their own solicitors to draft and for our 
solicitor to review their work and that is increasingly happening. Looking at the 
numbers of Agreements involved and extra hours required under the legal services 
contract for the Solicitor to draft the Agreements the change is expected to be a cost 
neutral change. 

 
4. Sustainability Appraisal 
 
4.1 A Sustainability Assessment is not required because the report is an Administrative 

Issues report. 
. 
5. Legal Implications 
 

5.1       In the case of a breach of such a condition, it could well be that a local occupancy 

letting dwelling could become an open market dwelling following non compliance for 10 
years (there is some legal debate as to whether it is a 4 or 10 year issue, the balance 
favours 10). This would be subject to the qualification that where the breach has been 
“deliberately concealed” the Authority can apply to a Magistrates Court for an order 
allowing enforcement beyond that time limit (Localism Act 2001, Part 6 & Town and 
Country Planning Act 1990, Section 171B et seq). An owner/occupier giving dishonest 
responses to requests by the Authority for relevant information as to the nature of the 
occupation and land holding would very probably amount to “deliberate concealment”. 

 
5.2       In theory there is no ten year ‘lawfulness’ period for a section 106 agreement. That said 

if a property with a S106 did gain lawfulness and became free from enforcement action 
it is very likely that a land tribunal or court would not allow enforcement of any S106 
Agreement breach beyond the limitation period of 12 years (Limitation Act 1980). This 
would be subject to the qualification that the breach must have been discoverable by 
the Authority using “reasonable diligence”. The Authority making periodic requests for, 
and subsequently receiving, relevant information as to the nature of the occupation and 
land holding would very probably amount to “reasonable diligence”.  

  



 

  

Subject then to the Authority requesting/receiving such information it will be in a similar 
position on immunity or limitation of enforcement whether this matter is dealt with by 
Condition or S106. As such it is not considered that the internal change would 
significantly weaken the Authority’s enforcement position. 

 
5.3       As is good practise, officers would intend to monitor the effect of the change and review 

in approx 2 years time. If there is a successful appeal against any such conditional 
approval, officers would reconsider reverting back to S106 Agreements. 

 
6.  Contribution to National Park Management Plan 
 
6.1 Business policy B20 seeks to support economic development where it is related to the 

special qualities of the Park and Community Policy C9 includes a desire to meet the 
housing needs of local people. This change would help deliver these objectives in a 
timely manner with little risk of open market housing being created by a back door.  

 

7. Recommendation 
 
7.1 Members note the internal change to internal procedures. 
 

 
Contact Officer: 
Mark Hill 
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01439 772700 
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1. NYM Core Strategy and Development Policies  November 2008 
2. NYM Housing Supplementary Planning Document.         April 2010 
3.  DCLG conditions Circular 11/95  1995 

  
 


